CTPAHUYKA ACNMMUPAHTA

3AKOHHOE NPEACTABUTENIbCTBO
B COEPE ABTOPCKUX U CMEXHbIX NMPAB

acnupadT kagegpel aBTOPCKOro Npasa u CMEeXHbIX 1pas
ropuandeckoro gakynsreta Poccuiickoro rocyapcTBeHHoro
UHCTUTYTa MHTENNEKTYalbHOH COOCTBEHHOCTU

B cBsizm ¢ BCTYNNeHuem B cuny ¢ 1 aHBa-
pa 2008 r. yacTn YyeTsepTon paxpaH-
ckoro kogekca P® (panee - 'K P®) Bo-
NPOCbI MHTENNEKTYaNbHON COBCTBEHHO-
ctu (panee — UC) ctaHoeaTcs BCce 60-
nee akTyanbHbIMK M NpMOBPETaIT BCE
BonbLUYO NPaKTUYECKYI0 3HAYMMOCTb.

B nuteparype, nybnukaumax nocnea-
HWUX NeT pacCMaTpuBaioTCH PasnuyHbIe
npoBnembl NPaBOBOro PerynMposaHuns
OTHOLLIEHWIA B AaHHON 0BNnacTu, B TOM 4UC-
ne B cepe aBTOPCKOro Nnpasa v CMEeX-
HbIX NPaB, CPEeACTB UHAMBUAYANM3aLMH,
npae Ha CexpeTbl NPOM3BOACTBA (HOY-
xay), eQuHble TEXHONOrK, T. €. 3aTparu-
BaloLLMe npexae BCero HOBEeIbl 4acTu
yetsepToun K PO.

B TO e BpeMs HEKOTOPLIE O4EBUA-
Hble BONPOCHLI, HE MPEeTEpPREBLUNE Cy-
LLIECTBEHHBIX N3MEHEHUIA C MPUHATHUEM
HOBOIr0 HOPMAaTUBHOIO akTa, OCTalTCH
HepocTaTtoyHo NpopaboTaHHbIMK 1 Tpe-
ByIOT LONONHUTENBHOIO U3y4eHus. B nx
yucne u Te, KOoTopble MMetoT obLLerpax-
[aHCKOEe NpaBOBOE 3HAYeHWEe, Hanpu-
Mep, KacarLWmnecs MHCTUTYTa 3aKOHHO-
ro npeacrasutenscrea B chepe UC.

WC. AsTopckoe npaBo M cMmexHbie npasa, Ne 3, 2008

A. BAPAHOB,

(Mocksea)

WcTopus pasBuUTUR MHCTUTYTA NPea-
CTaBUTENLCTEA, B TOM YUCNE 3aKOHHO-
ro, HACYWTLIBAET HE OOHY COTHIO U Aaxe
Toica4yy net. OCHOBbI 3TOr0 MHCTUTYTA
OblnK 3aN10XeHbI eLLe BO BpemeHa [lpes-
Hero Puma. MNpuyem 3akoHHOE NpeacTta-
BUTENLCTEBO 3apOAUNOCE 3HAYUTENBHO
paHblLle O0r0BOPHOIO U APYrnx BUAOB.

B 10 Bpem«, koraa eule He Beipabo-
Tanock camo NOHATUE NpeacTaBUTENb-
CcTBa, NO Aenam nexkynus (MMyllecTea)
pab 1 CbiH OEACTBOBANM KakK 3aKOHHbIE
NpeacTaBUTENM CBOErQ A0OMOBNAaALIKA.
«Korga OTHOLUEHWSI NpeacTaBnTebCTBa
B [lpesHem Pume oTpuLannce Hapsaay
C BO3MOXHOCTbIO nepepayn obsaa-
TENLCTB, JOr0BOPOB B M0/b3Y TPETbUX
nuu» [1], 3neck 6bINKM 3aN10XKEHbLI OCHO-
Bbl UHCTUTYTA ONEKN U NONeYnTeNLCTBA.
B rpaxpaHckom oBopoTe Ha onekyHa
CMOTPENU Kak Ha NpeacTaBuTens one-
kaemoro. Oneka npeo6pa3unack B 06-
LECTBEHHYIO AOMKHOCTb (munus pub-
licum) [2].

MNpy 3TOM PUMCKUM NMPaBOM 3aKOH-
HOE MpPencTaBUTENLCTBO TPAKTOBaNOCh
M Kak YacTHbIA cny4yail npuHuuna pas-

47



CTPAHUYKA ACIMTUPAHTA

aenexus Tpyana, ¢ NOMOLWbLID KOTOPOro
YCTPaHANUCEL HEBLIrOAHbLIE MOCNEACTBUSA
oTcyTCcTBUA AeecnocobHocTwr [3].

B pumckom npaBe cyuiecteoBanu
Tpw cnocoba yCTaHOBNEHWS ONEKMU:

1) 3aBelLaHve; ecnu 3agellaHmne 661no
COCTaBNeHo OTUOM, TO He TpeboBanoch
ero yTBepXaeHue npeTopom (Boicliee
[OJ/THKHOCTHOE NNLIO), B OCTasTbHbIX CIy-
Yyasix Ha3Ha4eHHbIW No 3aBeLlaHnio one-
KYH A0/mKeH Bbin yTBEpXaaThCa NPeTo-
pPOM;

2) 3aK0OH; ecnu He ObIN Ha3Ha4eH one-
KYH MO 3aBeLLaHnio, TO oneKyHamm siens-
nuck: B gpesHeM npase — Gnuxaiumve
arHatbl (pOOCTBEHHWUKW MO OTLOBCKOW
NUHUK), B KOCTUHMAHCKOM npaee — 6nu-
Xallwne 3aKOHHbIe HacneoHuKu;

3) HazHa4YeHre Co CTOPOHbLI Havasb-
cTBa.

TpagMUMOHHO B TEYEHWE BCEN WUC-
TOPWKM PasBUTUA rPaXKAaHCKOro 3aKoHO-
[arensCTBa B Ka4yecTBe OCHOBaHWUA
npeacTaBuTeENbCTBA BLICTYNANo ykasa-
HUEe 3aKOoHa.

B 710 e Bpemsa 1 B paHee AenCTBO-
BaBLUEM W COBPEMEHHOM POCCUNCKOM
3aKoHOOATEeNLCTBE HET YEeTKOro onpe-
AeneHns TepMUHa «3akOHHOE NpeacTa-
BUTENLCTBO», & TAKXE HE yKa3aHo, Ass-
IOTCA N TOXOECTBEHHbLIMU NOHATUA «3a-
KOHHOE NpeacTaBuTensLCTBO» W «MpeacTa-
BUTENLCTBO, OCHOBaHHOE Ha 3aKOHEe».
Mo HawemMy MHEHMWIO, TEPMUH «3aKOH-
HOE NPeacTaBUTENbCTBO» UCNONL3YETCH
B HOPMAaTWUBHLIX NPABOBbLIX akTax B OC-
HOBHOM 181 BOCMNOJIHEHWA Aeecnocob-
HOCTW 1L, He 06NaaaoLLIMX €10 B MOJIHOM
obbeme. B kayecTBe 3aKOHHbLIX Npeg-
CTaBUTENEN BbICTYNAIOT Npexae Bcero
pOaMTENM, OMNEKYHbI, MONEYUTENU, YCbIHO-
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BuTENU. TEPMUH «NPEeNCcTaBUTENLCTBO,
OCHOBaHHOE Ha 3akoHe» NPOTMBOMO-
CTaBNAETCA AOrOBOPHOMY NMpPeacTaBu-
TENbCTBY, OCHOBAHHOMY Ha CAEenke.
MNpencTaBUTENLCTBO, OCHOBAHHOE Ha 3a-
KOHe, He npegnonaraeT BONensbaABne-
HWs NnpaBooBnapatens, No kpaHe mepe
HanpaBNEeHHOro Ha BO3HUKHOBEHWE OT-
HOLIEHWA NpPeacTaBUTENLCTBA. Takum
o6pasom, 310 Honee WPoKoe NOHATUE,
BKOYaloLLee B cebs NpeacTaBuTeNbCT-
BO KOHCYNamu rpaxgaH CBOEeW CTPaHbl,
n3aaTensCTBOM — aBTopa, onybnmkosas-
Lero Npov3BeaeHe aHoHUMHO, U T. N.

[N BOZHWKHOBEHWS 3aKOHHOIO nNpea-
CTaBUTENbCTBA HE BCEraa LoCTaTovyHOo
VL NPAMOTO yKasaHus 3akoHa. Tpaou-
LLMOHHO B KA4eCTBE 3aKOHHbIX NpeacTa-
BUTENE BLIAENAIOT POAUTENEN, YCLIHO-
BUTENEI, NoneYyruTenein 1 onekyHoB He-
coBeplueHHoneTHux aeteir. OgHako npu
ATOM AN18 YCTAaHOBNEHWUSA OTHOLLEHWIA No
YCBLIHOBNEHWIO, ONEKE K NONeYnTenbCT-
BY HEOOXOOMM akT rocyaapCTBEHHOro
NN MYHUUMNANbLHOrO opraxa, a MMeH-
HO pelueHue cyaa 06 YyCbIHOBNEHUU, pe-
LEHWE OPraHoB ONeKuy 1 NoNeYnTensLCT-
ga 06 yCTaHOBNEHMM OMNEeKn Unu none-
4YUTENLCTEA.

3aKoHHbIMW NPEACTaBUTENSAMU MOMYT
TakXe BbICTYNaTb KOHCYAbI, KanuTaHbl
MOPCKUX CYA0B, OAHAKO NPUMEHUTENb-
Ho K cepe MC kakoro-nubo npakruye-
CKOro 3Ha4YeHusi Takoe NpeacTaBuTeNb-
CTBO HE UMEET.

OTHoweHna B cdepe 3akoHHOro
npencraBUTENLCTBA B TOW WM MHOW
CTEeNneHn OXBaTbLIBAOTCA MNPaKTUYECKM
BCEMW OTpacnamMu npaea, B TOM Yncne
rpaxaaHckoro, CeMenHoro, aaMUHUCT-
paTuBHOr0, HaNOroBoro, NpoLeccyans-
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